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TORRUELLA, Circuit Judge. Plaintiffs-appellants Diaz-

Rivera, et al. ("plaintiffs"), all former enployees of the
Muni ci pality of Gurabo, Puerto Rico ("Qurabo"), appeal the district
court's judgnent in favor of defendants-appell ees Ri vera-Rodriguez,
et al. ("defendants"), arguing that the district court erred in
refusing to admt evidence in support of afailureto rehire claim
Def endants cross-appeal from the district court's award of
attorney's fees to plaintiffs.! After careful review, we affirm
both the judgnent and the attorney's fees award.

I. Background

Prior to the events at issue in these appeals, plaintiffs
wer e enpl oyees of @urabo, holding irregular appointnents for fixed
peri ods. During the course of their enploynent, plaintiffs'
contracts had generally been renewed by Gurabo on a continual and
uninterrupted basis. Al were affiliated with the New Progressive
Party ("NPP"). On January 19, 2001, following a change of
adm ni stration brought about by the Popular Denocratic Party's
("PDP") victory in the Novenber 7, 2000, general elections, Gurabo
termnated plaintiffs' contracts, which would have expired on
June 30, 2001, without a prior hearing. Defendants explained the

term nations as a product of budgetary and fiscal considerations.

' Plaintiffs also appealed the award of attorney's fees but have
subsequent|ly requested that the appeal be voluntarily dism ssed.
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Plaintiffs allege that the termnations were notivated by
di scrim natory ani nus on account of their political affiliation.
Followi ng plaintiffs' term nations, new positions becane
avai l able at Gurabo financed with funds available due to the
approval, on February 14, 2001, of a proposal submtted by Gurabo
under 29 P.R Laws Ann. 8 711c ("Law 52"), "a vehicle through which
the Commonwealth subsidize[s] locally mnanaged programs to

anmel i orate unenpl oynent." Gonez v. Rivera Rodriguez, 344 F.3d 103,

107 (1st Cir. 2003).2 None of plaintiffs was hired to the Law 52
positions.

On April 2, 2001, plaintiffs filed this political
di scrimnation suit under 42 U S.C. § 1983, alleging violations of
their First and Fourteenth Anmendnent rights. During pre-trial
proceedi ngs, on June 6, 2002, the district <court granted
plaintiffs' notion for partial summary judgnment on the Fourteenth
Amendnent due process claim holding that plaintiffs' continued
expectation of enploynent until June 30, 2001 was term nated

wi t hout due process of law in violation of O eveland Bd. of Educ.

v. LoudermlIl, 470 U. S. 532 (1985).

On January 16, 2002, plaintiffs submtted a proposed pre-

trial order, which included the foll ow ng:

2 A detailed account of the Law 52 hirings can be found in Gonez,
344 F. 3d at 107-08, which reviews district court proceedings in a
political discrimnation suit brought by anot her set of plaintiffs,
previ ously enployed by Gurabo on the basis of Law 52 fundi ng, who
were term nated on January 30, 2001.

-3-



The Irregular Plaintiffs claim that the
financial reason advanced on the Irregular
Plaintiffs' termnation letter is a nere
pretext to conceal the true notive behind
their dismssal; i.e., apolitical affiliation
which is different from defendants' one.
Def endants, however, played their politically
discrimnatory chips shrewdly, and did not
hire repl acenent s for t he I rregul ar
Plaintiffs; instead, the functions fornerly
performed by the Irregular Plaintiffs are now
carry-out by newy hired enpl oyees affiliated
to the P.D.P., who were hired on other
enpl oyment bases, such as Law 52, or
transitory contract enploynents.

On Novenber 21, 2002, the district court issued an order excl uding
evi dence of the Law 52 hirings. On Novenber 27, the district court
vacated the order and ruled to permt the introduction of the Law
52 hirings at trial, on the foll ow ng basis:

Upon further consideration and analysis, the
Court has reconsidered its previous ruling

and shall permt the introduction of such
evidence at trial. The Court is convinced
that plaintiffs are entitled to have a jury
(or judge) determne at trial whether their
| ayoffs were pretextual, as well as whether
these were intended to subsequently hire
i ndi vidual s of different political affiliation
(pursuant to Law 52) who synpathized with the
new muni ci pal adm ni strati on.

Def endants noved for reconsideration, and during a hearing on
Decenber 3, 2002, the court denied the notion, stating:

| heard argunments. M/ ruling is that
will allow this evidence as evidence of
pret ext.

OQbviously it's not a second cause of
action, and obviously, danages issues that go
to the jury will go. But it's not a separate
cause of action as to the failure to rehire.
| amallowing it as evidence of pretext.
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During trial, the jury was instructed thus:
Now, this First Amendment cl ai m which

you have before you, this is not a case about

failure to rehire. 1It's a case for dismssa

based on political discrimnation; however,

you may consi der evidence of failure to rehire

as evidence of pretext or of no pretext for

t he di sm ssal

You are to determ ne whether that

failure to rehire was a pretext or not based

on the overall evidence and the facts. But

this is not a case about failure to rehire.

This is a case about whether the plaintiffs on

January 19, 2001, were dism ssed based on

political discrimnation.

On Decenber 23, 2002, the jury returned a verdict in favor of
def endants on the First Anendnent cl ai mand awar ded no conpensat ory
damages to plaintiffs as to their successful Fourteenth Amendnent
claim On January 8, 2003, the district court entered judgnent for
def endants on the First Arendnent cl ai mand awar ded nom nal danmages
in the anmount of one dollar per plaintiff for the due process
vi ol ati on.

On March 14, 2003, the district court entered an order
awarding plaintiffs attorney's fees wunder the GCvil Rights
Attorney's Fees Awards Act of 1976 ("Fees Act"), 42 U S.C. § 1988,
in connection with the due process claim The court reduced the
fees by 33% "since the plaintiffs obtained limted clains-based
success and relief.” Both parties filed notions for

reconsi deration of the attorney's fees order.



VWile the attorney's fees notions remained pending,
plaintiffs filed a notice of appeal fromthe judgnment, arguing that
the district court erroneously limted the scope and use at trial
of the evidence regardi ng defendants' failureto hire plaintiffs to
the Law 52 positions. On April 30, 2003, the district court ruled
on plaintiffs' notion for reconsideration of the attorney's fees
award and increased the hourly rates, again "reduc[ing] the total
fee award by 33% since plaintiffs obtained limted clains based
success and relief." Defendants appeal this order.

II. Analysis
A. Evidence of Law 52 hirings
W review the district court's evidentiary rulings for

abuse of discretion. Cummings v. Standard Register Co., 265 F.3d

56, 62 (1st GCr. 2001)(citing Sheek v. Asia Badger, Inc., 235 F. 3d

687, 695 (1st Cir. 2000)).

Plaintiffs argue that the district court erred in
adm tting evidence regarding the Law 52 hirings only as evi dence of
pretext, thus precluding its use to support an i ndependent failure
to rehire cause of action. Plaintiffs contend that evidence that
none of plaintiffs was hired to the Law 52 positions supports a

failure to rehire claimunder Rutan v. Republican Party of 111

497 U.S. 62 (1990). Wile conceding that their original conplaint
did not include and was never anended to include a failure to

rehire claim plaintiffs assert that the failure to rehire cause of
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action was referred to in the pretrial nenorandum of January 16,
2002, anended in Novenber 2002, which was adopted by the trial
court in its pretrial order, and thus that evidence of the Law 52
hi rings shoul d have been all owed in support of a failure to rehire
cause of action. Plaintiffs base this argunment on the principle
that "[p]retrial statements are to be |liberally construed to cover
any of the legal or factual theories that m ght be enbraced by

their |anguage."” Rodrigues v. Ripley Indus., Inc., 507 F.2d 782,

787 (1st Cir. 1974)(citing Wight & MIller, Federal Practice &

Procedure 8§ 1527 at 609 & n. 47 (1971)).

Def endants argue that their due process rights are in
j eopardy, as plaintiffs never anmended t he conpl ai nt and def endant s
were therefore denied notice and were not provided an opportunity
to submt a responsive pleading regarding the failure to rehire
claimuntil days before trial. Although plaintiffs referred to the
Law 52 hirings in pretrial nenoranda in relation to the question of
pretext, defendants contend that this did not amount to sufficient
notice of plaintiffs' intent to include a new cause of action and
i nstead appeared as an isolated statenent in relation to the
pretext aspect of their discrimnatory discharge claim and thus
the district court did not abuse its discretion in allowng
evi dence of the Law 52 hirings only as to pretext. W agree.

Plaintiffs had anple tinme to nove to anmend their

pl eadi ngs under Rule 15 to include a failure to rehire cause of



action. Fed. R Cv. P. 15(a). They chose not to do so. They
contend that their reading of Rodrigues led themto believe that
such an anmendnent was unnecessary and yet they do not, and cannot,
provi de any authority for the proposition that pretrial statenents
can routinely be wused to augnment the clains pleaded in the
conplaint. |In Rodriques itself, this court affirmed the district
court's exclusion of evidence because "we cannot hold that the
district court abused its discretion in ruling that plaintiff's
murky pretrial statenment did not in the circunstances fairly
apprise [the defendant] of the [new claim." Rodrigues, 507 F.2d
at 787. The sanme is true here. A "fleeting nention" of an
unpleaded claim in pretrial docunents is "not sufficiently
I nformative to satisfy the 'short and plain statenent’' requirenent

of Rule 8(a)(2)." Rodriquez v. Doral Mrtgage Corp., 57 F.3d 1168,

1172 (1st Cir. 1995). "At a bare mnimum even in this age of
noti ce pl eadi ng, a defendant nust be afforded both adequate notice
of any clains asserted agai nst hi mand a nmeani ngful opportunity to
nount a defense.” 1d. W need not address defendants' argunents
calling into question the nerits of plaintiffs' failure to rehire
claim then, because we, yet again, "cannot hold that the district
court abused its discretion in ruling that the plaintiff's murky
pretrial statement did not in the circunstances fairly apprise
[defendants] of the [failure to rehire] claim" Rodriqgues, 507

F.2d at 787. The district court acted within its discretion in



adm tting evidence of the Law 52 hirings only as to the question of
pr et ext .
B. Attorney's fees

Attorney's fees awards are revi ewed for mani f est abuse of
di scretion, and "a review ng court customarily defers to the trial
j udge, whose intinmate know edge of the nuances of the underlying
case uniquely positions himto construct a condign award.” Gy

Oficers Action League v. Puerto Rico, 247 F.3d 288, 292 (1st G

2001) (citations omtted). "We therefore confine our review to
whet her the district court has made a m stake of | aw or incorrectly

wei ghed (or failed to weigh) a factor inits decision." Richardson

v. Mller, 279 F.3d 1, 3 (1st Cr. 2002)(citation omtted). I n
sum "[t]he trial court's discretion in respect to fee awards is
extrenely broad." Lipsett v. Blanco, 975 F.2d 934, 937 (1st G
1992).

Def endants contend that plaintiffs are not entitled to
attorney's fees, despite the success of their due process claim in
I ight of the subsequent judgnment dism ssing their First Amendnent
claims and awarding only nom nal damages for the due process
viol ation. Defendants argue alternatively that, evenif plaintiffs
are entitled to attorney's fees, the district court abused its

di scretion in awarding fees for attorney efforts beyond those



involved in obtaining summary judgnent as to the due process
claim?

Def endants are correct that a favorable judgnent on the
due process claimdoes not |lead inexorably to attorney's fees for
plaintiffs. The Fees Act provides only that in specified civi
rights litigation "the court, in its discretion, may allow the
prevailing party, other than the United States, a reasonable
attorney's fee as part of the costs.” 42 U.S.C. § 1988(b).
Neverthel ess, "[a]lthough this fee-shifting provisionis couched in
perm ssive term nol ogy, awards in favor of prevailing civil rights

plaintiffs are virtually obligatory.” Gy Oficers, 247 F.3d at

293 (citations omtted). The first question, then, is whether
plaintiffs were properly deened prevailing parties under the Fees
Act based on the success of their due process claim

It is indisputable that the failure of plaintiffs' First
Anmendrent cl ai ns does not preclude the award of attorney's fees for
the success of the due process claim The Suprene Court has
enphasi zed that "the plaintiff's success in relation to the other
goals of the lawsuit is a factor critical to the determ nation of
the size of a reasonable fee, not to eligibility for a fee award at

all." Texas State Teachers Ass'n v. Grland I ndep. Sch. Dist., 489

US 782, 790 (1989) (enphasis added). "Since the plaintiffs'

3 Defendants do not dispute the hourly rates adopted by the trial
court.
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effort [to vindicate their due process rights] constituted a
discrete claimwithin a |arger case, our focus nust not be on who
won nore clains, but on how the parties fared with respect to the

[due process] claim" Gay Oficers, 247 F.3d at 294 (citations

omtted). Wth respect to the due process claim plaintiffs
unquestionably prevailed. The district court's declaration that
Qurabo's actions violated the Constitution benefits both the
plaintiffs and the public, and plaintiffs were thus prevailing
parties under 8 1988, though awarded only nom nal danmages. [d. at
295. The Suprene Court has explicitly held that "a plaintiff who
wi ns nom nal damages is a prevailing party under 8§ 1988." Farrar
v. Hobby, 506 U.S. 103, 112 (1992). The district court did not err
in determning that Gurabo's violation of plaintiffs' due process
rights "settled a significant i ssue whose resol ution benefitted the

plaintiffs and the public,"” Gay Oficers, 247 F.3d at 295, nor in

identifying plaintiffs as prevailing parties on that basis.
Nevert hel ess, defendants point to the Farrar Court's
suggestion that a plaintiff who seeks conpensatory damages but

receives no nore than nom nal damages is often a prevailing party

who should receive no attorney's fees at all. Farrar, 506 U S. at
115 ("In a civil rights suit for damages . . . the awarding of
nom nal damages . . . highlights the plaintiff's failure to prove
actual, conpensable injury . . . ."). In Farrar, however, the

plaintiff achieved only a de minims victory inrelation to each of

-11-



"the relevant indicia of success -- the extent of relief, the
significance of the legal issue on which the plaintiff prevail ed,
and the public purposes served.” Id. at 122 (O Connor, J.,
concurring). Here, although plaintiffs' victory was de minims as
tothe extent of relief, the district court appropriately exercised
its discretion to award fees, as the determ nation that the
municipality violated plaintiffs' constitutional rights represented
a significant | egal conclusion serving an i nportant public purpose.
I n such circunstances, the Suprene Court has explicitly "reject][ed]
the proposition that fee awards under § 1988 shoul d necessarily be
proportionate to the anmount of damages a civil rights plaintiff

actually recovers.” City of Riverside v. Rivera, 477 U S. 561, 574

(1986) .

Def endants argue in the alternative that the district
court abused its discretion in determning that a reasonable fee
award could include the total hours worked by plaintiffs'
attorneys, including their preparation for and participationinthe
trial, reduced by one third to reflect the partial nature of
plaintiffs' success. Defendants argue that an award of attorney's
fees for any efforts expended after the partial summary judgnent in
favor of plaintiffs constitutes an abuse of discretion, since none
of these efforts bore fruit -- plaintiffs' First Amendnent clains
failed and the jury awarded no conpensatory danages in relation to

the due process violation. Thus, defendants argue, plaintiffs
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cannot be deened to have "prevailed" as to any clainms pursued
beyond the pretrial sunmary judgnment in their favor. As not ed
above, however, the district court's award of nom nal danages after
trial does indeed alter the |l egal relationship between the parties
in such a way as to justify an award of attorney's fees. Farrar,
506 U.S. at 574.

A plaintiff my demand paynent for nom nal

damages no | ess than he may demand paynent for

mllions of dollars in conpensatory danmages.

A judgnent for danmages in any anount, whether

conpensat ory or nom nal , nodi fi es t he

defendant's behavior for the plaintiff's

benefit by forcing the defendant to pay an

anount of noney he ot herw se woul d not pay.
Id. at 574. The Farrar Court thus concluded that "[o]nce civi
rights litigation materially alters the | egal relationship between
the parties, 'the degree of the plaintiff's overall success goes to

t he reasonabl eness' of a fee award under Hensl ey v. Eckerhart, 461

U S 424 (1983)." 1d. W thus turn to the question of whether the
attorney's fees awarded by the district court were reasonable in
light of the partial nature of the plaintiffs' success.

In Hensley, the Suprene Court enphasized that "the
district court has discretion in determning the amount of a fee
awar d. This is appropriate in view of the district court's
superior understanding of the litigation and the desirability of
avoi di ng frequent appellate review of what essentially are factual
matters.” 461 U.S. at 437. This court has reiterated that the

district court "is vested with wide discretion and brings to bear
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an ability to weigh against the total background the significance
of any contributions and the appropriateness of any award of fees

and costs." United States v. Conunidades Unidas Contra la

Cont am naci 6n, 204 F.3d 275, 283 (1st Cir. 2000). When a plaintiff

I s successful on sone clains, but not others, we exhibit the sane
"great deference"” to the trial court's discretion in adjusting the
fees, "notivated by our conviction that 'the decision as to howto
separate the wheat fromthe chaff in a fees contest, wi thin broad
limts, is a matter for the district court's discretion.'"

Li psett, 975 F.2d at 941 (quoting United States v. Metropolitan

Dist. Commin, 847 F.2d 12, 17 (1st Cr. 1988)).

As required by Hensley, 461 U S. at 436-37, the district
court considered the rel ati onshi p between the extent of success and
t he anount of the fee award and deci ded that the partial nature of
plaintiffs' success was best reflected by calculating the fees for
the total of the attorneys' efforts through trial and then
"reduc[ing] the total fee award by 33% since plaintiffs obtained
limted clainms based success and relief.” The district court's
rationale for doing so is indicated by its citation to Andrade v.

Janmest own Hous. Auth., 82 F. 3d 1179, 1191 (1st G r. 1996), in which

this court summari zed the Suprene Court's holding in Hensley:

Hensl ey makes cl ear that where nmultiple clains
are interrelated and a plaintiff has achieved
only Iimted success, awarding her the entire
| odestar anpbunt woul d ordinarily be excessive.
Hensl ey, therefore, counsels that, while
“[t]here is no precise rule or formula for
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maki ng these determnations,” a court "may

attenpt to identify specific hours that should

be elimnated, or it may sinply reduce the

award to account for the |limted success.”
Id. at 1991 (quoting Hensley, 461 U S. at 436). The district court
viewed the attorneys' efforts to prove danages at trial as to the
successful due process claimand their efforts regarding the First
Amendnent clainms as interrelated, and it chose the second of the
options identified in Hensley for reducing the total award to
account for the plaintiffs' partial success, sinply reducing the
total award rather than attenpting to identify specific hours to be
elimnated. The district court thus fulfilled its obligations to
"provide a concise but clear explanation of its reason for the fee
award" and to "make clear that it has considered the relationship
bet ween the anobunt of the fee awarded and the results obtained."
Hensley, 461 U.S. at 437. The district court found this to be a
case "[where it would be an "exercise infutility' to separate out
the legal services rendered for each claim [so] the fee should
sinmply be determ ned as a function of degree of success." Lipsett,
975 F.2d at 940-41 (quotations and citations omtted). W have
confirmed el sewhere, follow ng Suprenme Court precedent, that "when
a civil rights suit consists of multiple clainms, and when the
plaintiff prevails on sone but not on others, the plaintiff is
entitled to fees for hours worked not only on the successful civil

rights clains, but also on other clains involving a'comon core of

facts' or 'related legal theories."”™ Aubin v. Fudala, 782 F.2d
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287, 291 (1st Cr. 1986)(quoting Hensley, 461 U S at 435). Here,
def endants "have done little to carry their burden of show ng that
hours which the district court found to be hopel essly bl ended were

in fact segregable,”™ and the First Anmendnent clains involved "a
tightly wapped core of common facts shared with the clainms upon
which the plaintiff prevailed -— a circunstance that |ends great
credibility to the district court's decision.” Lipsett, 975 F.2d
at 941. Regardless of whether "we, if witing on a pristine page,
m ght have been nore miserly, we are constrained in this instance
to defer to the trial court's determnation that the requisite

i nkage was forged." 1d. at 941.

III. Conclusion

For the reasons stated above, we affirm the district
court's decision to admt evidence of the Law 52 hirings only as
evi dence of pretext. W also affirm the district court's
attorney's fees award.

Affirmed.
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